
Key Takeaways

In a new survey of attorneys, judges, mediators and claims administrators, 

57% of all respondents and 80% of attorneys say cy pres settlements should 

be considered on a case-by-case basis, whereas only 21% say cy pres should 

never be an alternative to delivering proceeds to the class. 

Professional objectors play an acceptable, even valuable role in the appellate 

process, respondents say. Only 11% say objections should never be heard. 

However, attorneys, judges, mediators and administrators have differing 

opinions on what constitutes a legitimate objection.  

Quick-pay provisions are gaining steam, although attorneys remain 

concerned about the optics of paying lawyers ahead of class members.  

More than two years after the Rule 23 amendments were implemented, 

respondents across all categories showed an increase in approval levels and 

interest in further reforms – particularly on the issue of bad-faith objectors. 

Cy Pres. Objectors. Quick-Pay:  
Complex Issues, Nuanced Perspectives 

Research Report

Summary

On two of the most controversial issues in class litigation – 
professional objectors and cy pres settlements – the perspectives 
of attorneys, judges, mediators and claims administrators are 
surprisingly nuanced, according to new research conducted by 
Western Alliance Bank’s Settlement Services Group through a third-
party research firm.

All segments surveyed see valid, even valuable 
roles for cy pres settlements and objectors, despite 
the often-heated rhetoric around both topics.  

In the research, which includes 11 in-depth 
interviews and an online survey of 155 attorneys, 
judges, mediators and claims administrators, 
57% of all survey respondents – and 80% of the 
attorneys – say that cy pres should be considered 
on a case-by-case basis. Eighty-six percent 
of respondents say objections to settlement 
agreements should be heard at least some of the 
time, while 42% say all objections deserve to be 
heard. 

On the topic of objectors – the attorneys and 
claimants who file objections to settlement 
agreements, usually on the grounds that the 
settlement amount is too low – in particular, many 
harsh words have been dispensed in recent years. 
And indeed, lawyers and judges agree that bad-
faith objections aimed at extracting payment to 
simply make the objectors go away are, as one 
practitioner put it, “a plague on the system.” One 
prominent federal judge recently referred to bad-
faith objectors as “hold-up artists.”  

Conducted January-April 2021, this survey follows 
a survey of the same audience polled in April 2020 
and focused on reactions to the passage of Rule 23 
amendments in December 2018. The 2020 survey 
found the amendments overwhelmingly popular. 
This year’s survey shows their popularity has 
grown. Today 84% of survey respondents hold a 
favorable view of the Rule 23 changes, which is an 
increase from 81% last year.  

All considered, including verbatim responses, 
interviews and takeaways from the 3rd Annual 
Western Alliance Bank Class Action Law Forum™ 
(CALF), held virtually in April (2021), attorneys and 
other professionals emphasized that the rules 
should continue to evolve to keep pace with a 
rapidly changing class action environment.  

Speaking at CALF™, Judge Robert M. Dow, Jr., U.S. 
District Court for the Northern District of Illinois, 
cautioned that changes to procedural rules can 
and may take years. However, Judge Dow, who 
served on the committee that produced the Rule 
23 amendments introduced in 2018, also noted 
that judges do want to hear from the bar, along 
with others involved in class actions so they may 
continue improving the process.

Cy pres settlements have become one of the 
most talked-about areas of class action litigation 
reform in recent years, with perceptions shifting 
under pressure from countervailing forces. On 
the one hand, in litigation involving data breaches 
and privacy issues, cy pres has been seen as a 
valuable tool since economic damages can be 
extremely difficult to determine in those matters. 
On the other hand, digital payment tools have 
driven down the cost of distributing proceeds 
to the class, leaving fewer and fewer instances 
where cy pres makes the most economic sense. 

The cy pres doctrine allows a court 
to distribute all or a portion of the 
proceeds of a class action settlement 
to a third-party philanthropy or non-
profit organization when distributing 
funds to the class is particularly 
onerous or inadvisable. Commonly, 
cy pres involves funds that are 
not sufficient to share equally or 
sufficiently with the class after the 
first distribution occurs. Far less 
frequently, cy pres-only distributions 
may occur when the settlement 
equates to a minute sum of money to 
each class member or where the cost 
of distributing funds exceeds what 
each class member would actually 
receive. 

The selection of cy pres recipients also inspires 
debate. Customarily, plaintiffs’ counsel takes 
on this responsibility, but defense counsel and 
neutral parties alike have raised questions about 
choices in specific cases and about deferring to 
class counsel in general. In an interview,  

“The recipient of the cy pres settlement should 
have some connection to what the purpose of 
the case was about but not chosen based on 
relationships,” said one mediator during the 
survey. This is a fine line, and the tendency of one 
party to call out a bias might explain why each 
of the segments we surveyed notably differed on 
who should take responsibility and which factors 
should come into play.

Key Findings

Cy Pres Settlements Should Be Considered on a Case-by-Case Basis, but 
Maximizing Proceeds for the Class Should Be the Primary Goal 
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Perhaps reflecting those competing forces, a majority of survey respondents – and 80% of attorneys – say 
cy pres settlements should be considered on a case-by-case basis. Only 21% say cy pres should never be 
considered as an alternative to providing more money to the class.  

Sentiment Toward Cy Pres as a Settlement Option 

Responses by Segment
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And in what could be a recognition of the cost-
efficiency of new distribution methods, a majority of 
respondents say that even in cases where individual 
claimants will receive “pennies on the dollar,” 
distribution to the class is preferable to cy pres. 
More than half of judges and mediators consider 
declaratory and/or injunctive relief an attractive option 
in these situations, well ahead of cy pres. 

In the accompanying interviews, Paul Bland, 
Executive Director of Public Justice, said the 
judiciary is reducing the size of cy pres awards in 
many cases. “There has been a strong trend toward 
courts ordering second and even third distributions 
before allowing residual distributions by cy pres,” he 
said. “While there are often some residuals even after 
these multiple distributions, they’re much smaller 
than if courts didn’t use those approaches.”   
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Respondents and interviewees overall say that 
cy pres-related settlements, such as residual 
donations, are generally sound and appropriate as 
part of a multi-phased disbursement. Judges and 
mediators, in particular, widely agree (83%) on the 
relevance of cy pres in these situations. 

Strong majorities of survey respondents also 
agree that cy pres-only solutions still make sense 
where distribution costs exceed the value of the 
settlement. But again, in interviews and at CALF™, 
attorneys and claims administrators emphasized 
that new payment methods are making such 
imbalances increasingly rare.  

Interviewees also expressed concern that cy 
pres settlements in any situation, not cy pres-
only cases alone, are a magnet for objections. In 
March 2021, the Jones v. Monsanto case elicited 
an objection from Ana St. John, a member of 
the class and an attorney at the Hamilton Lincoln 
Law Institute, on a settlement and fee request that 
would have directed 30% of the funds to class 
members, 25% to attorneys, 5% to the settlement 
administrator and about 40% ($16 million) to 
third-party organizations. St. John argued that the 
cy pres funds must instead be remitted to class 
members and called the cy pres recipient groups 
“constitutionally deficient.” 
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When the cost of distribution exceeds the settlement total, a cy pres-only settlement is a fair solution.

If a second, third or subsequent distribution equates to “pennies on the dollar,” cy pres is a fair solution.

While 41% of respondents say cy pres-only 
settlements will continue, a higher proportion 
predicts they will decrease (45%), and the 
sentiment was virtually even across the various 
professions. And indeed, 48% of respondents say 
growing comfort in the judicial system regarding 
using digital payment methods for settlement 
disbursement, making “pennies on the dollar”  
cases easier to disperse is partly behind the 
decline. Slightly less than half attribute the decline 

to increased scrutiny from the Supreme Court 
(43%) and the role cy pres settlements play in 
attracting bad-faith objectors (43%).  

In a live poll at CALF™, 70% of the audience said 
the U.S. Supreme Court would ultimately invalidate 
cy pres-only settlements within two to five years. 
Several panelists, including Judge Dow, agreed it 
would be likely if the Court agreed to consider the 
question. 

Outlook for Cy Pres-Only Settlements 

Outlook for Cy Pres-Only Settlements 
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Objectors to class action settlements – which were 
filed on more than 50% of cases in which survey 
respondents were involved over the past year – 
engender strong feelings among attorneys, judges, 
mediators and administrators.  

Survey respondents were asked to describe a party, 
other than plaintiff or defense counsel, who files 
an appeal or objection on behalf of the class. The 
word “objector” was not included in the question. 
Sentiment ran the gamut, with attorneys, judges, 
mediators and claims administrators sharing terms 
that ranged from “interloper” to “humanitarian.”  

But despite that disparity, a consensus emerged, 
both in the research and discourse at CALF™, 
around two key questions. 

First, good-faith objections — argued with 
specificity and in the class’ best interest — not 
only make settlements stronger and fairer but 
collectively improve the entire class action system. 
The survey shows that only 11% of attorneys, 
judges and mediators do not believe in objections. 
Forty-two percent say that all objections deserve 
to be heard, while 44% – and more than half of 
attorneys – say objections should be heard on a 
case-by-case basis.  

Defining Objectors

“Professional” Objectors Are Viewed With Skepticism, but Good-Faith 
Objectors Are Seen as Valid and Good For the System 
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Quick-pay provisions have become increasingly 
popular over the past several years. Nearly two-
thirds (65%) of respondents, including 60% of 
attorneys, say they have been personally involved 
in a class action that used quick-pay, and just 5% 
of plaintiffs’ attorneys say their firm has never 
used one. However, many harbor doubts about 
the optics and ultimate value of asking courts to 
compensate attorneys before class members are 
paid. Seventy-two percent of CALF™ live polling 
respondents indicated that this was their chief 
concern with quick-pay – a sentiment echoed by 
panelists at the event.  

Quick-pay provisions enable class 
counsel to receive payment of 
attorney fees and reimbursement 
of expenses immediately upon final 
settlement approval. The provision 
must be requested by class counsel, 
agreed to by defense counsel and 
approved by the court.  

Second, bad-faith objections remain, in the words 
of one attorney, “a plague on the system.” Judge 
Dow noted at CALF™ that the goal of the 2018 Rule 
23 changes had been to force objectors to state 
their objections with more specificity and to do it 

at the district court level — where judges are more 
familiar with the cases and thus better equipped to 
spot frivolous, vague objections aimed at extracting 
payments for the lawyers who filed them.  

Challenging optics producing hesitancy around quick-pay provisions  

Likelihood to Use Quick-Pay
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5.)  Firm has concerns about appeals Very Likely Likely Neither likely or unlikely

Still, the vast majority (86%) of plaintiffs’ 
respondents say they would either be very likely 
or likely to use quick-pay provisions in the future. 
Quick-pay has perceived advantages in relieving the 
time and cost pressures that can wreak havoc on 
a law firm’s balance sheet. Attorneys cite ensuring 
counsel gets paid as the top benefit of quick-pay. 

Interviews of survey respondents brought forth 
some of the other benefits and drawbacks to quick-
pay provisions.  

One advantage to seeking quick-pay may be 
the dampening effect it seems to have on bad-
faith objectors seeking to extract payments for 

themselves. “If you use quick-pay, they are less 
likely to do that because the money factor is off 
the table,” said Jay Edelson, Founder and CEO of 
Edelson PC.  

On the other hand, lawyers acknowledge that 
asking for payment before the class has received 
any proceeds can sow skepticism about the 
attorneys’ motivations. “I tell everyone in my firm 
not to use quick-pay,” said Chris Chorba, Partner 
and Co-Chair of the Class Actions Practice Group 
at Gibson Dunn & Crutcher, in an interview. “I think 
the optics are horrible to have lawyers getting paid 
before anything is settled.” 

Rule 23 Impacts Are Viewed With Increasing Positivity Across All Stakeholders.  

More than two years after implementing the 
amendments to Rule 23, perceptions among all 
the stakeholders represented in the survey remain 
overwhelmingly favorable. In fact, perceptions are 
more favorable today than they were just one year 
after the new reforms went into effect.  

Eighty-four percent of respondents, including 
attorneys, claims administrators, mediators and 
judges, see the changes from the new rules as 
positive overall, compared to 81% in our Rule 23 
Amendments research report released in 2020. 
Positive perception of the change to more robust 
preliminary approval grew from 61% in 2020 to 76% 
in 2021. And the shift to notifying potential class 
members by electronic means also grew in the 
survey respondents’ esteem, with 85% seeing this 
particular change as positive, over the 80% who 
viewed it as such initially.  

And even as bad-faith objectors clearly have not 
gone away, the rule change aimed at discouraging 
their participation grew in popularity, from 61% in 
2020 to 71% in 2021.  

While the vast majority of respondents are pleased 
with the positive direction of the reforms, there is 
also agreement that the system would benefit from 
further changes.  

Interviewees and survey respondents agree 
that Rule 23 and other aspects of class action 
governance should continually evolve with the 
times. One plaintiffs’ attorney also noted that 
the impact of the recent changes may not fully 
materialize for several years. “Based on my 40-
plus years of litigation experience, changes in rules 
take about five years to evaluate,” he said. “And 
that evaluative process has not played out yet, 
particularly given COVID-19 restrictions.” 

Considering the endorsements and critiques alike, 
the class action litigation community’s assessment 
seems to be that more than two years after the rule 
changes went into effect, a strong and effective 
system for adjudicating class actions has been 
made even stronger.
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Western Alliance Bank’s Settlement Services Group engaged its research and market intelligence partner 
in speaking to key stakeholders about trends and developments in the class action and appellate process. 
Research took place from January to April 2021.  

Research included 11 in-depth interviews and an online survey of 155 respondents involving 85 attorneys 
(45 plaintiffs’ counsel and 40 defense counsel), 35 claims administrators, 22 mediators and 13 judges, with 
questions that covered:  

• Cy pres settlements  
• Quick-pay provisions  
• Appeals and objections process  
• Rule 23 amendments  

Half of all survey respondents said they dealt with 50 or more class action cases in their career. Respondent 
breakdown was as follows:

In April 2021, the 3rd Annual Western Alliance Bank Class Action Law Forum™ was held virtually for the first 
time. Practitioners from both the plaintiff’s and defense bar joined 16 sitting federal and state judges, along with 
claims administrators and other legal professionals engaged in the class action litigation process, for two full 
days of panel discussions and featured speakers addressing the full spectrum of class action topics and issues.  

Methodology

Online Survey and In-Depth Interviews

Class Action Law Forum

Online Survey Demographics
The online survey demographics broke down as follows.
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Conclusion

Cy pres settlement, objectors, quick-pay provisions and the Rule 23 

amendments are some of the most impactful aspects of class action litigation.  

On two of the most controversial aspects – cy pres settlements and objectors 

– attorneys, judges, mediators and claims administrators have nuanced 

viewpoints, despite the often fervent discourse around these issues.  

There may, in fact, be legitimate, beneficial roles for cy pres settlements and 

objectors. Quick-pay-provisions, another timely, debated issue, are gaining 

favor, but respondents are concerned about the optics of paying lawyers  

before class members.  

And, more than two years after the highly popular Rule 23 amendments  

were implemented, their approval levels continue to rise – along with interest  

in further reforms.  

https://hlli.org/jones-v-monsanto/
https://www.westernalliancebancorporation.com/-/media/pdfs/wab-rule-23-research-report-2020.pdf?la=en&hash=BDB0329892A20D66195DB11CAF0538C5D9743336
https://www.westernalliancebancorporation.com/-/media/pdfs/wab-rule-23-research-report-2020.pdf?la=en&hash=BDB0329892A20D66195DB11CAF0538C5D9743336

